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Court of Appeals of the District of Columbia. 


No. 3799. 

Herbert C. Cave et al., Appellants, 

vs. 

Cuno H. Rudolph et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 39361. 

Herbert C. Cave, William B. Nelson, James M. Holloway, Abe 
Livingston, Harvey L. Patton, .John Bissett, Norval Metcalf, 
Orville Cott, William F. Clark, Adam Luber, John McDermott, 
and Zeph H. Cave, Plaintiffs, 

vs. 

Cuno H. Rudolph, James M. Oyster, and Charles W. Kutz, 
Commissioners of the District of Columbia, and Harry L. Gessford, 
Major and Superintendent of Police, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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1 Petition for Restraining Order and Injunction. 

Filed September 9, 1921. 

In the Supreme Court of the District of Columbia, Sitting in Equity. 

Equity. No. 39361. 

Herbert C. Cave, William B. Nelson, James M. Holloway, Abe 
Livingston, Harvey L. Patton, John Bissett, Norval Metcalt, 
Orville Cott, William F. Clark, Adam Luber, John McDermott 
and Zeph H. Cave, Plaintiffs, 

vs. 

Cuno H. Rudolph, James M. Oyster, and Charles W. Kutz, 
Commissioners of the District of Columbia, and Harry L. Gess- 
ford. Major and Superintendent of Police, Defendants. 

The plaintiffs herein show to the Court as follows: 

1. That the plaintiffs, Herbert C. Cave, William B. Nelson, James 
M. Holloway, Abe Livingston, Harvey L. Patton, John Bissett, 
Norval Metcalf, Orville Cott, William F. Clark, Adam Luber, John 
McDermott and Zeph H. Cave, are citizens of the United States and 
residents of the District of Columbia, and bring this suit in their 
own right, and on behalf of all others having a common interest 
and right with themselves in the objects of this suit; and that the 
defendants, Cuno H. Rudolph, Janies F. Oyster and Charles W. 
Kutz are Commissioners of the District of Columbia, and the de¬ 
fendant Harry L. Gessford is Major and Superintendent of Metro¬ 
politan Police in said District; that such defendants are all citizens 
of the United States and residents of the District of Columbia, and 
are sued in their respective official capacities. 

2. That the plaintiff’s are engaged in the business of transporting 

passengers for hire, over and upon the streets of the District 

2 of Columbia, upon individual contracts by themselves made 
with such passengers, at such rates, not exceeding the tariff 

of rates prescribed by the Commissioners of the District of Columbia, 
as may be agreed by themselves and such passengers; the business 
being commonly known as “public hacking/’ and the principal 
source of employment of plaintiffs being such casual calls as are 
made for their services by such passengers, from points along such 
streets, convenient for intending passengers, or, occasionally, when 
sent to plaintiffs by telephone or otherwise, at their respective offices 
or garages; that in prosecuting their business plaintiffs are in actual 
competition with other persons and corporations likewise engaged 
in the business of transporting passengers for hire over such streets, 
who make similar contracts under restrictions similarly imposed by 
the District of Columbia, but who are presumed to obtain such con¬ 
tracts either by messages sent to their garages, offices or stands, or 
through inducements offered for a commission by certain hotels and 
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other corporations doing business within said District, such other 
persons and corporations thus in actual competition with plaintiffs 
being termed “private hackers” and doing business without being 
required under the eleventh section of the Act of Congress of July 
1, 1902, known as the “License Tax Act,” to apply for and take out 
for each car so operated within the said District, of a “hackers’ 
license,” for an annual fee of nine dollars per year for each such 
car, or the drivers thereof to wear a serial hacker’s badge or to carry 
a serial hacker’s number, on the lamps of each such car, or to be 
restricted to certain hack-stands, or to be subject to the pro- 
3 visions of the statute and regulations prohibiting stopping or 
loitering at public buildings, hotels or railroad terminals; all 
ol which requirements, limitations and restrictions are applied to 
the plaintiffs. 


Before any one engaged in driving a car for hire may enter upon 
such employment, he must make application for a certificate to the 
Commissioners of the District, and satisfy such Commissioners that 
he is a person ot good character, and competent to be entrusted with 
the transportation of passengers for hire upon the streets of Wash¬ 
ington ; he is given a certificate upon which his photograph is 
mounted, which certificate must be displayed in the car at all times 
when being employed upon the business of transporting passengers 
for hire. All motor vehicles engaged in the transportation of pas¬ 
sengers for hire are also required to take out an annual license, at 
the same charge as a private car, but the license tag is inscribed with 
the letter “H” to distinguish the business of transporting passengers 
for hire, this tag being used both for so-called “private” and for 
“public” hackers. 


3. That owing to the peculiar conditions and situation of the Dis¬ 
trict of Columbia, its extended city area, covering substantially 
seventy square miles, with more than six hundred miles of streets 


and roads, the great numbers of points of public interest scattered 
throughout every portion of said District and the many additional 
points of interest situated in Maryland and Virginia nearby; and 
further owing to the location within such District of more than a 


hundred Government bureaus, at widely scattered points, to all of 
which citizens of the United States and visitors from all over 


4 the world are constantly attracted in numbers estimated to 
amount to several hundred thousand annually for purposes 
of business both public and private, for education and sightseeing, 
and in pursuance thereof require convenient and speedy means of 
transportations, such as is furnished bv plaintiffs and those in com¬ 
petition with them, and by no other equally speedy means. 

4. That the defendants, the Commssioners of the District of Co¬ 
lumbia, on to-wit, the 12th day of August, 1921, ordered as fol¬ 
lows, to wit: 


Office of the Commissioners of the District of Columbia, Wash¬ 
ington, August 12, 1921. Ordered: That Article IV of the Police 
Regulations of the District of Columbia be. and the same is hereby 
amended by changing the number of Section 13 thereof to Section 
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14, and by adding thereto a new Section to be known as Section 13, 
as follows: Section 13. A driver of a public vehicle for hire shall 
not stop or loiter upon a street except at a public hack stand or 
while actually taking on or discharging a passenger. Charles W. 
Kutz, James F. Oyster, Commissioners, I). C. 

That said order was published in the Washington Post, a news¬ 
paper of general circulation in the District of Columbia, on the 13th 
day of August, 1921, and is intended to become effective as an order 
and ordinance of the District of Columbia on to wit, the 13th day of 
September, 1921. 

5. That the defendants, the Commissioners, of the District of Co¬ 
lumbia, have designated thirty-five public hackstands for motor 
vehicles, located at various points within said District, as is more 
fully set forth in exhibits A, B, and C, attached hereto and made a 
part hereof: said hackstands so designated being limited to accom¬ 
modate not more than 195 motor vehicles; some of such hackstands 
being also limited to be used during certain hours only; and it is be¬ 
lieved, and the plaintiff's aver that the defendant, Harry L. 

5 Gessford has recommended, and the defendants, the Commis¬ 
sioners of the District intend to locate and establish eleven 

additional hackstands within said District, as by exhibit- A, B, and 
C is more particularly elsewhere shown, such additional stands, how¬ 
ever, to have additional capacity for only 61 motor vehicles. 

6. That shortly after the appointment and confirmation of the 
defendant, James M. Oyster, as a Commissioner of said District said 
Oyster is reported to have and plaintiffs believe and aver that said 
Oyster did publicly declare that lie would drive public hackers from 
their stand theretofore established on Pennsylvania Avenue, North¬ 
west, in front of Willard Hotel, and at other reasonably convenient 
points accessible to the public such stands theretofore afforded a 
reasonably opportunity for plaintiff's to compete for transient busi¬ 
ness with the so-called “private” hackers, principally operated by 
corporations who have contracts with hotel sand other places of pub¬ 
lic entertainment to carry their guests, by reason of which contracts 
such “private” hackers have and now are permitted, unmolested, to 
occupy and monopolize the street in front of and around such hotels 
and other places; although plaintiffs are informed, believed and 
aver that such “private” hackers actually compete for and carry 
any person who may apply to them for transportation whether a 
guest under such contracts or not. And plaintiffs further aver that 
shortly after such public declarations by said defendant, Oyster, said 
Commissioners caused the removal of practically all of said public 
hackers from the favorable positions theretofore assigned them, and 
designated hack stands, as shown in the schedules hereto attached, 

at points removed from said Avenue, greatly restricted in 

6 area and deliberately secluded from the view of persons pass¬ 
ing along said street and accustomed there to find said public 

hackers for purpose of securing speedy transportation and plaintiff's 
aver that public hackers are permitted to advertise their business to 
persons on the public streets by display of a sign only and the se- 
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lection and location of said stands is intended, and, they charge, ac¬ 
tually does place such hackers where persons seeking such trans¬ 
portation do not usually resort nor can such persons from their usual 
resort see and distinguish such signs, the only notice such hackers 
are permitted to give of their location. But that said “private” 
hackers have not been molested and are still permitted to transact 
business in and about said street without any restriction whatever, 
that by act of Congress as aforesaid Public vehicles are not per¬ 
mitted to stop or loiter in or around Public Buildings and Theatres 
vet the defendants have established one hack stand on the west side 
of the Post Office building, immediately in front of No. 1 precinct 
police station behind two large Alexandria busses which face Penn¬ 
sylvania Avenue, and obscure from view any hacker on said stand 
so far as traffic on Pennsylvania Avenue is concerned. 

7. That there is invested in the public hacking business within the 
District of Columbia not less than one million dollars, those engaged 
in such business owning 082 motor vehicles for transporting pas¬ 
sengers, a large number whereof are of high grade, including Cadil¬ 
lac, Paige, Hudson and other costly makes; besides garage, mainte¬ 
nance and other incidental investment; that there are constantly 
employed in such business not less than 1,000 people, a large pro¬ 
portion of whom are skilled operatives earning weekly wages of 
about $25.00. 

7 8. That under the existing regulations of the District of 
Columbia, public hackers are permitted to use the streets in 

common with other vehicles, except (1) that they are not permitted 
to solicit business on the streets, other than by displaying a sign upon 
their vehicles, except at a public hackstand• nor (2) are they per¬ 
mitted to “stop or loiter in or about a public building or hotel;” the 
word J‘loiter” being defined by statute as traveling at a speed less 
than < miles per hour; and (3) such public hackers may, provided 
they are not at the time engaged in the prosecution of their business, 
park their cars in common with private vehicles in spaces not pub¬ 
lic hackstands, except that the police, under direction of the defend¬ 
ant, Harry L. Gessford, do not permit such public hackers, when so 
not engaged in or prosecuting their business, to stop or park their 
cars in or about a public building, hotel or railroad station. 

9. That in the event that the ordinance hereinbefore set forth be¬ 
comes effective, it will have the effect of dowing the plaintiffs off the 
streets of the said District and out of business because by the terms 
of such ordinance it would be unlawful for such hackers to stop upon 
any street of the District for any purpose, except at a public hack¬ 
stand or unless actually taking on or discharging passengers: that 
said regulation is unreasonable, unconstitutional and void, because 
of such unreasonableness and because it is discriminatory; such 
ordinance making no allowance for stopping for any purpose other 
than the taking on or discharge of passengers while on such streets, 
and because such ordinance is applicable to public hackers only, 
and does not include even private hackers or taxicabs oper- 

8 ated for hire, although such private hackers or taxicabs are 
engaged in similar business and similarly situated. 
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10. That should such ordinance become effective, at least 787 pub¬ 
lic hackers’ vehicles would although licensed by the defendant Com¬ 
missioners thereafter be unable in any manner at any time to prose- 
cute their business upon the streets of said District as shown by ex¬ 
hibits A and B hereto attached, because the 35 hackstands desig¬ 
nated will accommodate, as hereinbefore shown, a maximum of 
195 vehicles only, out of the 982 licensed. Although under exist¬ 
ing regulations a hacker, when unable to enter such a stand, is per¬ 
mitted to park his car elsewhere in common with private vehicles, 
provided he retires from prosecuting his business until a vacancy 
upon a designated stand admits him to resume his occupation, under 
the terms of the aforementioned ordinance whenever a public 
hacker finds the hackstands filled he cannot stop his vehicle, but 
must go home; and Captain Headley, now in charge of the tia ic 
department of the Metropolitan Police, under the defendant Dess- 
ford and the defendant Commissioners, openly asserts the intention 
of the police force to enforce this course upon all such hackers. 

11. That in the selection of the 35 hackstands aforesaid, the said 
defendant Commissioners have arbitrarily and with the purpose of 
destroying the public hacking industry within the said District 
designated and placed said hackstands in such parts of the Distnct 
that it is largely impossible for those engaged in such business to 
obtain their accustomed fares, or to be found by persons accustomed 
to engage their services, such designation constituting an unjust, un¬ 
reasonable. discriminatory, and illegal perversion of their discretion 
by such Commissioners, and being an injury both to the pub- 
9 lie and to the public hackers; which purpose is more fully 
shown by the exhibits hereto attached, and bv the notorious 
utterance and threats of James F. Oyster, one of said defendants, 
and by the statements of Captain Headley, of said police force, the 
officer in charge of the administration of the traffic regulations of 
said District, such threats and statements being to the effect that it 
is the purpose of the said defendants and their subordinates to render 
the business of a public hacker unprofitable and to drive the indus¬ 
try from the streets of the said District; and also by the pending 
proposed additional hackstands, set out in Exhibits A and B heieto 
attached, which are so entirely inadapted to the prosecution of the 
business of public hacking as evidently to have been selected and 
recommended bv defendant Gessford in bad laith with the specious 
purpose of pretending to provide space for such public hackers to 
carry on their business, well knowing that such hackstands are so 
located that the public will not find such public vehicles and the 
operators thereof cannot there earn a livelihood. 

12. That plaintiffs charge that the course of conduct of defend¬ 
ants tends to deprive the public of an useful and lawful service, to 
wit. the public hacking business within said District being the busi¬ 
ness of a common carrier of passengers by a speedy method ot trans¬ 
portation. and to build up and establish a monopoly of such trans¬ 
portation in the so-called “private” hackers, now competitors for 
the business such public hackers now receive, that if such conduct 
be in an honest belief that some persons engaged in public hacking 
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have, as charged by said defendant, Oyster, engaged in unlawful 
transportation of lewd women and intoxicating liquors, such 
10 conduct is still unreasonable and unjust; since said Commis- 
sioners have power to deprive any persons guilty of unlawful 
conduct of their licenses; And plaintiffs believe and aver that the 
damage threatened to their business, although evidently great and 
irreparable and may amount to their entire investment, cannot now 
be estimated, and is unliquidated, so that thev have no remedy at 
law; nor, since the ordinance, as plaintiffs are advised and believe is 
^oid, can theie be any liability upon the defendants personally nor 
upon the municipality which they officially represent, for damages 
flowing from their wrongful conduct; so that plaintiffs, if such ordi¬ 
nance should be attempted although illegal, be enforced cannot re¬ 
cover damages which their business will suffer during the time which 
must necessarily elapse while the courts of law are engaged in con¬ 
sidering the reasonableness of such ordinance; the depreciation and 
inteiest value of the investment in such business being worth ai> 

proximately $750.00 a day, but the exact amount thereof exceedingly 
difficult to ascertain. ® J 


Wherefore, the premises considered, plaintiff's prays: 


1. That process issue out of this court, directed to the defendants 
.n° H Rudolph, James M. Qvster, Charles W. Kutz. Commis¬ 
sioners of said District and Harry I, Gessford, Major and Superin¬ 
tendent of Metropolitan Police requiring them and ea^h of them to 
answer the exigencies of this petition. 

2. That a temporary order be issued directed to the said defend¬ 
ants and each of them restraining them in any manner by arrest 
or otherwise enforcing the proposed regulation described' in the 

Fourth paragraph hereof, because of irreparable injury thereby 
11 caused, or threatened and intended to he caused to "plaintiff 
and because said regulation is null, void and without legal 
force or effect; or if the Court does not believe that such temporarv 
restraining order is justified by the threatened acts of defendants that 
the Court then issue its rule directed to said defendants and each of 
them, requiring them on a day certain to come into this Court and 
show cause, if any they have, why thev should not be restrained 
from enforcing said intended regulation by making arrest or other- 

vise, and that upon hearing of said rule such restraining order he 
laid upon defendants. 

'}• ^hat at ^ 1C conclusion hereof, a permanent order be made bv 
this Court directed to defendants and each of them restraining 
them from enforcing the said regulation. 

4. That a rule to show cause issue, directed to said defendant* 
the Commissioners of the District of Columbia, to show cau*e if 
any they have, why they should not be mandatorially enjoined to 
exercise their discretion, reasonably, and without discrimination in 
establishing a sufficient number of hackstands to accommodate the 
number of motor vehicles licensed and needed for that purpose* 
such hackstands to be adapted to enable the operators of such hacks 
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to meet the business transportation needs of the community, and to 
afford such operators a reasonably located stand to bring them into 
touch with the usual and customary flow of traffic. 

5. That such mandatory injunction, at the close of these pro¬ 
ceedings, he granted and perpetuated. 

6. And for other and further relief, as to the Court may 
12 seem just and proper. 

HERBERT C. CAVE. 

JAMES M. HOLLOWAY. 
WILLIAM B. NELSON. 

ABE LIVINGSTON. 

HARVEY L. PATTON. 

JNO. W. E. BISSETT. 
NORVAL METCALF. 
ORVILLE COTT. 

WM. F. CLARK. 

ADAM LUBER. 

john McDermott. 

ZEPH H. CAVE. 

NEEDHAM C. TURNAGE. 

C. T. CLAYTON, 

Attorneys for Plaintiffs. 

District of Columbia, ss: 

Herbert C. Cave. William B. Nelson, James M. Holloway, Ave 
Livingston, Harvey L. Patton, John Bissett, Norval Metcalf, Orville 
Cott. William F. Clark. Adam Luber, John McDermott, and Zeph 
H. Cave, being first duly sworn on their oaths depose and say, that 
the foregoing bill by them subscribed has been read to them and 
they are familiar with the contents thereof; that those matters 
therein set forth as of their own knowledge they know to be true 
and those matters set forth upon information and belief, they be¬ 
lieve to be true. 

HERBERT C. CAVE. 
WILLIAM B. NELSON. 

ABE LIVINGSTON. 

HARVEY L. PATTON. 

JNO. W. E. BISSETT. 
NORVAL METCALF. 
ORVILLE COTT. 

WM. F. CLARK. 

ADAM LUBER. 

john McDermott. 

ZEPH H. CAVE. 

JAMES M. HOLLOWAY. 

Subscribed and sworn to lief ore me this 8th dav of September 
A. D. 1921. 

[seal. 1 J. WM. REILY, 

Notary Public, D. C. 
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Exhibit A. 


List of Hack Stanch Designated for Motor Vehicles in the City of 

Washington, D. C. 


Number. 


Location. 


Number 

vehicles. 


1 

2 


>> 

4 


6 

Pm 

i 

8 

9 

10 

11 

12 

13 

14 

15 


W est «ide of 15% Street N. W., north of Penna. ave¬ 
nue, northwest . 

North curb line of public space, south side Penn, 
ave., N. W. between 13 and 13% Streets. 

East side 17 Street N. W. north of Penn, ave. 

East Scott circle. 

Hotel omnibuses and motor vehicles for hire, at curb 
north side Massachusetts ave. east of Delaware ave 
for 150 feet. 

Public taxicabs, south side C Street S. W. eastward 50 
feet from 7th street. 

South curb east of drinking fountain, L st! S. E. be¬ 
tween 8th and 9th streets. 

South side K street N. W.. west of 9th st. .. ..... .. 

North side 1 street N. W. east of 14th st. 

South side Massachusetts ave. N. W., west of Thomas 
circle . 

Massachusetts ave. N. W., west of Dupont Circle!!!! 

\vest side of 17th street, N. W., east of Fauagut 
square, north of I street. 

South side of New York ave., N. W. west of 13th 
street . 

North side Penna. Ave., N. W., west of 10th Street. ! 

South side Penna. Ave. N. W. east of Louisiana Ave- 


6 

6 

6 

2 


12 


2 

3 

4 


3 

5 


6 

5 

5 


nue. 

16 Southwest side of Water Street S. W. southwest of 'en¬ 
trance to Norfork and Washington Steamboat 
Company wharf . 

1< Lnion Station Plaza, east curb immediately west of 
Columbus Statute . . . 

14 . 


18 

19 


20 

21 

22 

23 

24 


M est side of 15th street N. IV. South of E street . . . . 

k °uth side Penna ave. N. W., west main entrance to 
State, War and Navy Bldg. 

North side D Street N. W. between 18th and 19th 
Streets-. 

South side Virginia ave. N. W. west of entrance to 
Ordnance Department . 

South side D Street N. W. between 17th and 18th 
Streets. 

South side Penna. Ave. N. W. west of 14th Street!! 

East ^ide loth Street south of Penna. Avenue N. W. 

Southwest «idc Water street, southwest 25 feet s E 
entrance to wharf, Norfork and AVashington 
Steamboat Company . 


2 

2 

3 

4 
4 

22 

25 

6 
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Number. 


Location. 


Number 

vehicles. 


26 



26 

20 

30 





34 


r» *■' 

oo 


South side I street N. W. between 11th and 12th 

streets. 

East New Jersey ave. N. \V. between Massachusetts 

Are. — H. t . 

West side 8th street n. W. between G and H Street-, 

after 8:30 P. M. 

North side E street N. W. east of east Building line 

of 9th st. after 8:30 8.30 P. M. 

On the south side of Grant place, N. IV. immediately 
west of the west building line of 0th st. after 8:30 

P. M... 

East side of 11th street N. W. between Pecna. ave. 
and C street from electric light pole No. 826 and 

extending southward . 

East side of 10th street N. W. from 1st lamp post 

south F st. after 8:30 P. M. 

East side of 12th street, N. W., from first tree box 

south F St. after 8:30 P. M. 

East side of 12th street, N. W. between C and D 

streets. 

immediately south of the entrance to the General Post 

Office department building. 

immediately north of said entrance. 

West side of 13th street, N. W. immediately north of 
the north building line of E street after 8:30 P. M. 


5 

6 
6 

5 

6 

10 

4 

4 

12 


9 

o 

6 


15 List of Proposed Hack Stands. 

“Stand 36.—On the North side of Kenyon Street, Northwest be¬ 
tween Thirteenth and Fourteenth Street-, from the east curb of the 
allcv east of Fourteenth street and extending east lor a distance 
seventy-five feet—five vehicles, to he parked parallel with the curb. 

“Stand 37.—On the North side of the reservation on Park Hoad 
between Seventeenth and Eighteenth streets, northwest, three ve¬ 
hicles. to be parked parallel with the curb.” 

“Stand 38.—On the east side of Adams Mill Road, northwest, 
south of the south building line of Lanier Place, three vehicles, to 

be parked parallel with the curb.” 

“Stand 39.—On the west side of Ashmead place, northwest, from 
the seventh tree south of Connecticut avenue, four vehicles, to be 
parked parallel with the curb.” 

“Stand 40.—On the south side of California street, northwest, 
north of the McClellan statue, between Columbia Road and Con¬ 
necticut avenue, three vehicles, to be parked parallel with the curb. 

“Stand 41.—On the west side of Twentieth street, northwest and 
twenty-five feet south of the fire plug, four vehicles, to be parked 
parallel with the curb.” 
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“Stand 42.—On the west side of Sixteenth street, northwest, im¬ 
mediately north of Harvard street, north Columbia Road, and ad¬ 
jacent to small government reservation, six vehicles, to be parked 
parallel with the curb.” 

“Stand 43.—On the north side of Florida Avenue, northwest, be¬ 
tween Thirteenth and Fourteenth streets, fifteen feet east of the 
watering trough and extending east to alley, five vehicles, to be 
parked parallel with the curb.” 

“Stand 44.—On the east side of New Hampshire Avenue, north¬ 
west, beginning from the second tree south of U Street, and extend¬ 
ing south, six vehicles, to be parked parallel with the curb.” 

“Stand 45.—On the Union Station Plaza, with the curb line im¬ 
mediately east of the Columbus monument, twelve vehicles, to be 
parked at an angle of ninety degrees, head on to the curb.” 

“Stand 46.—On the east side of New Jersev Avenue, northwest, 
from the second tree space south of the south curb line of C Street, 
and extending south for a distance of one hundred and fifty feet, 
ten vehicles, to be parked parallel with the curb.” 
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Exhibit B. 


Analysis of Location of Hack Stand- Described in Exhibit A. 


Stand No. 


Location faults. 


1. Out of the current of traffic; suited to a very small num¬ 

ber of cars. 

2. Pennsylvania Ave. passengers at this point are prin¬ 

cipally confined to north side of the wide street; at 
the distance limited the public hackers cannot be dis¬ 
tinguished by the intending passenger. 

3. A practicable stand for a very limited number of cars, 

the sources of business being sporadic and casual. 

4. No possible business except by mere accident. 

5. Cannot find this stand; seems to be one designated be¬ 

fore the grades and streets were changed. No pos¬ 
sible business available. 

6. No opportunity for business at this point. The nearby 

local station of the Pennsylvania and Southern Rail¬ 
road- seem- to be the cause for the location. The sta¬ 
tion produces no business and the stand is purely a 
figure of speech. 

7. This two-car “stand” was once of slight value for of¬ 

ficers and visiting the Navy Yard during the world 
war. Its value has long since been lost. 

8. This stand is occupied by the Frederick bus, and is 

valueless for any other purpose. 

0. If ibis stand were removed to north «ide of K east of 
14th it might have some value; where the stand is 
there is no business. 

10. A very small and intermittent traffic passes this point, so 
that one or two cars may get an occassional fare. 
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Stand No. Localion faults. 

i 

11. There is very little business here. 

1*2. This stand is out of the tract of business. 

13. This stand is located among the daily congregation of 

private cars, where no passenger can easily find it. 

14. This is a fairly good stand. It is not, however on Penn¬ 

sylvania ave. but on D Street. There is room for *20 
cars here, and business to justify them. 

15. There is no stand here; it is merely a “paper’ location 

before Center Market and no hacker can actually stand 
17 there without blocking traffic. 

17. This stand afford- an excellent bird’s eye view of pas¬ 

sengers taking the so-called “private cars for hire” at 
Union Station, but the distance is so great that no pas¬ 
senger would walk to it for a car; it is therefore not 
occupied. 

10. This would be a good location twice a day at steamer ar¬ 
rival and departure; but the hackers are actually de¬ 
nied the right to use this stand by the police. 

18. A small number of visitors pass bv the Sherman statue 

and occasionally cars on this stand get a fare. 

19. This is a good stand for 2 cars only. 

20-21 During the world war these stands were used for visitors 

22. to temporary government bureaus now largely abol¬ 
ished, one being before the side of the council of De¬ 
fense now torn down; none of them have any present 
value. 

23. This, although separated by the entire width of Penn. 

avenue from the largest source of business, is a prac¬ 
ticable hack stand. Unfortunately, however, it is 
only a paper designation: the public hackers are not 
allowed to use the stand. 

24. This would be a good parking ground for the private 

cars now standing at the curb on streets where the 
public now vainly seeks the hackers, who is hidden in 
well-concealed “stand” away from all business. 

25. A fair stand twice a day, when steamers arrive and de¬ 

part ; the rest of the time of no value. 

23. There is no traffic at this point, and the stand is merely 
a parking place. 

27. This point is several blocks away from any possible 

source of business. 

28. This evening stand is at the rear of the Pialto theatre; it 

cannot possibly afford any business. 

29. This evening stand is across from Crandall’s moving pic¬ 

ture house at the edge of the “bright light” section 
of 9th street, and the only likely business may not be 
very desirable. 

30. The same comment as to stand 29, applies to stand 30, 

acros s from the Rialto on Grant place. 
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Stand No. 


Location faults. 


18 


31. 


f 


32 and 33. 


34. 



This stand is at the gallery entrance of a burlesque the¬ 
atre; no other source of business is there available to 
the stand. 

Both these stands would have some value during day 
time, and have none at night, when the stand is open 
to plaintiff. 

This stand at the west side and we 3 t entrance of the Post 
office Department, apparently without regard to the 
statute against “stopping and loitering” is as to nine 
cars, utterly valueless, being behind the Washington- 
Alexandria busses and concealed from any possible 
business. The three cars placed on the edge of Penn¬ 
sylvania avenue in a space large enough for six cars, 
have a fair location. 

This stand is as well concealed that traffic, passing east 
and west on Pennsylvania ave. a half-block southward, 
can hardly be expected to find it. 


Proposed Stand not yet adopted. These stands are substantially 
all at locations where no possible traffic can be obtained, except bv 
mere accident. Six of the eleven “stands” are in Columbia Heights, 
in residential neighborhoods; and three others in residential neigh¬ 
borhoods in the northwest. The remaining two stands are mere 
parking places, one on the edge of the Station plaza and the other on 
New Jersey avenue a block from the north side of the Capital 
grounds, probably a half mile from any possible traffic. 


Rule to Show Cause. 

Filed September 9, 1921. 

******* 

Upon consideration of the petition filed herein bv the above named 
plaintiffs, it is by the Court this 9th day of September A. D. 1921, 
Ordered, Adjudged and Decreed that the defendants, Cuno H. Ru¬ 
dolph, James H. Oyster and Charles W. Kutz, Commissioners of the 
District of Columbia, and Harry L. Gessford, Major and Superin¬ 
tendent of Police of the District come into Court on the 12th day of 
September A. D. 1921 at 10 o’clock A. M. and show cause if any 
why they should not be enjoined and restrained from enforcing or 
pretending to enforce a certain proposed ordinance said ordi- 
19 nance being in words as follows: 

“Section 13. A Driver of a public vehicle for hire, shall not 
stop or loiter upon a street except at a public hack stand or while 
actually taking on or letting off a passenger.” 

And said Commissioners defendants are further ordered to come 
into Court on said day and show cause, if any they have why they 
should not be ordered to exercise their discretion reasonably and 
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* 

without discrimination in establishing a sufficient number of hack 
stands to accommodate the number of motor vehicles licensed and 
needed for that purpose such hack stands to he adapted to enable the 
operators of such hacks to meet the business transportation needs of 
the community, and to afford such operators reasonably located 
stands to bring them in touch with the usual and customary flow ol 
traffic. 

A. A. HOEHLING, 

Justice. 


Marshal's Return. 

Served a copy of the within rule on 1, Cuno H. Rudolph, 2, James 
F. Oyster, 3, Charles W. Kutz, Com-.; 4, Harry L. Gessford, Majoi 
& Supt. of Police, each personallv: Sept. 9, 1921. 

MAURICE SPLAIN, 

U. S. Marshal. 


‘JO Motion to Dismiss. 

Filed September 22, 1921. 

* * * * * * * 

Come now the defendants in the above entitled cause, by then 
attornevs, and move the Court to dismiss the petition filed herein 
for the reasons following: 

1. Because the petition herein sets forth no cause of action entitl¬ 
ing petitioners to the aid of a court of equity. 

2. Because the petition filed herein shows on its face that the 
petitioners have a plain, adequate and complete remedy in a court ot 
law 

3. Because the petitioners herein are seeking to restrain the en¬ 
forcement of a municipal ordinance. 

F. H. STEPHENS, 

ROBT. L. WILLIAMS, 

Attorneys for Defendants. 


To Needham C. Turnage, Fendall Building, 
Attorney for Plaintiffs: 


Please take notice that the above motion has been calendared f >r 
hearing before Mr. Justice Stafford on the 30th day of September, 
1921. at 10 o’clock, a. m.. or as soon thereafter as counsel can be 


heard. 


F. H. STEPHENS, 

ROBT. L. WILLIAMS, 
Attorneys for Defendants. 


Service Acknowledged. 

N. C. TURNAGE, 

A tty. for Plaintiffs. 
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Decree. 


21 


Filed January 19, 1922. 

******* 

Upon consideration of the original bill and exhibits filed 
herein and the motion to dismiss said original bill filed herein 
by the defendants, and the argument had on said motion, it 
is by the Court this 19th day of January, 1922, adjudged, ordered, 
and decreed, that the said original bill be and it is hereby dismissed 
and the rule laid upon the defendants named in said original bill 
is hereby discharged. 

By the Court: JENNINGS BAILEY, 

Justice 


The plaintiffs, Herbert C. Cave and others, in open court, except 
to the passing of the above decree, and note an appeal to the Court 
of Appeals of the District of Columbia, therefrom; and upon motion 
of the said plaintiffs, the bond for costs on appeal is fixed at one 
hundred dollars ($100), or a cash deposit of fifty dollars ($50) with 
the Clerk in lieu thereof. 

Bv the Court: JENNINGS BAILEY, 

Justice. 


Memo ran them. 

February 10, 1922.—Bond of plaintiff No. 1 on appeal for $100. 
approved and filed. 

Assignment of Error. 

Filed March 2, 1922. 

******* 

The plaintiffs assign as error committed by the trial court: 
22 First, the entering of the order of January 19, 1922. 

N. C. TURNAGE, 

C. T. CLAYTON, 
Attorneys for Plaintiffs. 

Notice of a copy of the above assignment of errors is acknowledged 
this 1st day of March, 1922. 

ROBT. L. WILLIAMS, 

W., 

Attorney for Defendants. 
Designation of Record. 

Filed March 2, 1922. 

* * * * * * * 

The Clerk will please issue transcript of record upon the appeal 
of the plaintiffs from the order entered herein on the 19th day of 
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January, A. D. 1922, and the following papers are hereby designated 

as necessary to be copied: . c _ 

1. The bill, with exhibits, omitting Exhibit C, therefrom. 

2. The rule to show cause. 

3. The motion to dismiss. 

4 The decree entered January 19, 1922. 

5. The cost bond approved and filed. 

(>. The assignment of errors. 

7. This designation. . . . 

Exhibit “C ,? above designated to be omitted, is an illustrative map, 

the facts presented bv which are also shown in detail by Exhibits 

«« A ” “R ” 

N. C. TURN AGE, 

CHAS. T. CLAYTON, 

Attorneys for Plaintiffs. 


Service of a copy of the above designation of record is acknowl 
edged this 1st day of March, A. D. lg^ ^ WILUAMg 

W., 

Attorney for Defendants. 
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Supreme Court ol the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
22 both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 39361 in Equity, wherein 
Herbert C. Cave et al. are Plaintiffs and Cuno H. Rudolph et al. 
are Defendants, as the same remains upon the files and of record in 

Oourt 

'''in testimony whereof, 1 hereunto subscribe my name and. affix 
the seal of said Court, at the City of Washington, in said District, this 

20th day of March, 1922. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk, 

Bv W. E. WILLIAMS, 

Assistant Clerk. 

M. H./E. W. 

Endorsed on cover: District of Columbia Supreme Court. No 
3799. Herbert C. Cave et al., appellants, vs. Cuno H Rudolph etal. 
Court of Appeals, District of Columbia. Filed Mar. 29, 1922. 
Henrv W. Hodges, clerk. 
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IN THE 

Court of Appeals of the District of Columbia 


No. 3799. 


HERBERT C. CAVE ET AL., APPELLANTS, 

VS. 

CUNO H. RUDOLPH ET AL., APPELLEES. 


APPELLANTS’ STATEMENT OF THE CASE. 

This suit arises upon a bill filed by Herbert C. Cave and 
eleven others, for themselves and all others having like 
interest with themselves, in the Supreme Court of the 
District of Columbia sitting in equity, against the District 
Commissioners and the Major and Superintendent of 
Metropolitan Police, alleging that because of the passage 
of a certain ordinance, and the designation of certain 
limited hackstands, and the adoption of certain policies of 
enforcement of the ordinance, the complainants will suffer 
irreparable injury unless the defendants are restrained by 
injunction. 

The court below granted a rule to show cause. The 
defendants moved to dismiss, and, after hearing, the 
Court discharged the rule and dismissed the bill. From 
the decree this appeal is taken. 
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The facts, which are set out in the bill, are as follows: 

There are nine hundred and eighty-two “public hack¬ 
ers” within the District of Columbia. Their investment 
approximates $1,000,000, and furnishes employment to 
about one thousand persons, most of whom earn wages 
of about $25.00 or more weekly. The drivers of these 
vehicles must satisfy the Commissioners of their personal 
good moral character and competency, and obtain personal 
licenses bearing their signature and photograph, which 
must be displayed when carrying passengers. They can 
make no higher charge for transporting passengers than 
the tariff prescribed by the Commissioners. Their busi¬ 
ness is to transport the people of the District and the 
thousands of annual visitors to points within the District 
and nearby. There are more than a hundred Government 
bureaus besides hundreds of points of historic and educa¬ 
tional interest within the District, many practically in¬ 
accessible except by motor vehicle, and speedy transporta¬ 
tion is required. Patrons have long been accustomed to 
hire such vehicles within certain neighborhoods for such 
purposes. 

Accusing these “public” hackers in general terms, but 
without designating any particular offenders or making 
any arrests, of illegally transporting immoral women and 
bootleggers, the defendants passed an ordinance intended 
to become effective September 13, 1921, which provides 
that— < 

“A driver of a public vehicle for hire shall not 
stop or loiter * upon a street except at a public 
hackstand or while actually taking on or discharg¬ 
ing a passenger.” 

♦“Loitering” being defined as “driving at a speed less 
than seven miles per hour.” 
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The Commissioners also designated certain hackstands, 
described in detail and with comments in the exhibits. 
Taken altogether, these hackstands will accommodate 
only 195 of the 982 motor vehicles at one time, so that 
787 of them will never at any time be able to wait for 
fares within the District, under the terms of the ordi¬ 
nance—nor by the announced policy of the enforcement 
officers. The ordinance provides that “a driver * * * 
shall not stop or loiter * * * except at a public hack¬ 
stand or while actually taking on or discharging a pas¬ 
senger.” No provision is made for other necessary stop¬ 
pages; and the police may and they announce that they 
intend to arrest any such driver who stops except on the 
designated stands; so that eight out of every ten “public 
hackers” must quit their employment and go home, hav¬ 
ing no place they may legally stop upon the public streets, 
the stands accommodating only twenty per cent of their 
number. The designation of these hackstands is com¬ 
plained of on two grounds: (1) Because thus 787 vehicles 
are deprived of business opportunity, discriminated 
against; and (2) because the hackstands designated have 
been so located that patrons, accustomed to finding the 
vehicles in other places, will not be able to discover the 
new locations within which the vehicles are embargoed; 
that such stands are deliberately intended to, and are in¬ 
convenient, insufficient, and distributed at points where 
profitable business cannot reasonably be expected. At the 
same time, certain other hackers, known to the Commis¬ 
sioners as “private hackers,” who have contracts with 
hotels, are not limited to these designated hackstands, 
but may stand on the public streets adjacent to such ho¬ 
tels. The effect of the ordinance and these discrimina¬ 
tions is to irreparably injure the plaintiffs, to throw out 
of employment more than a thousand people, and to de- 
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stroy a property investment of a million dollars. If such 
intended acts cannot be restrained, the plaintiffs must 
rely on defending themselves in the police court, where 
even if the ordinance is declared void they can have no 
damages against the city, which is not liable for arrests 
wrongfully made under a void ordinance, nor for indi¬ 
rect losses suffered by those engaged in the industry. The 
loss in such case would be vastly greater indirectly than 
directly as to any single person arrested, and the amount 
of such damages is unliquidated and incalculable. 

Assignment of Errors. 

The plaintiffs except to and appeal generally from the 
decree discharging the rule to show cause and dismissing 
the bill. They intend to argue: 

1. That they have a right to resort to equity. 

2. That the ordinance complained of is void for un¬ 
reasonableness, discrimination and arbitrariness. 


I. 

The Plaintiffs Have a Right in Equity. 

The case was determined below on a motion to dis¬ 
miss, whereby the defendants, since the motion to dis¬ 
miss is under our practice equivalent to a demurrer, said, 
in effect, “admitting everything you have well pleaded to 
be true, we say that we are not liable in equity.” 

The general principle is often announced that equity 
will not take jurisdiction if there is a plain, adequate and 
complete remedy at law; but the law remedy must be as 
full and complete as the remedy which equity will afford, 
so that the legal remedy which will prevent resort to 
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equity must not fall short of what the party is entitled to, 
but it must attain its full end at law. 

Cable vs. United States Life Ins. Co., 191 U. S., 
288; Lewis vs. Cocks, 23 Wallace 466; Kil- 
bourn vs. Sunderland, 130 U. S., 505; 10 Ruling 
Case Law, 277, paragraph 20, citing many rul¬ 
ing cases. 

But when the case demands preventive relief, as the 
prevention of serious and irreparable injury, there can be 
no “plain, adequate and complete remedy at law.” 

Walla Walla vs. Water Company, 172 U. S., 1; 
Cruickshank vs. Bidwell, 176 U. S., 73; Watson 
vs. Sutherland, 5 Wallace, 74; Payne vs. Hook, 
74 U. S., 425. 

That a court of equity has no general power to enjoin 
or stay criminal proceedings unless they are instituted by 
a party to a suit already pending before it, or to prohibit 
the invasion of the rights of property by the enforcement 
of an unconstitutional law, is well settled. 

Re Sawyer, 124 U. S., 200; Davis & Farnum Mfg. 
Co. vs. Los Angeles, 189 U. S., 217; Dobbins 
vs. Los Angeles, 195 U. S., 223; Reagan vs. 
Farmers’ Loan & Tr. Co., 154 U. S., 362. 

The reason for this limitation upon the powers of equity 
is stated by Justice Gray in Re Sawyer, supra : 

“The office and jurisdiction of a court of equity, 
unless enlarged by express statute, are limited to 
the protection of rights of property. It has no 
jurisdiction over the prosecution, the punishment 
or the pardon of crimes or misdemeanors.” 
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The plaintiffs in the case at bar present a case which 
falls directly within the exception laid down by Justice 
Brown in Davis & Farnum Mfg. Co. vs. Los Angeles, 
supra, and are entitled to the protection of equity. 

In that case the plaintiff had based his suit on the al¬ 
leged invalidity of certain municipal ordinances and asked 
that interference be enjoined as destroying property 
rights. The question there, as here, was whether a bill in 
equity would lie to restrain the enforcement of an invalid 
ordinance, and the Court held that where the enforce¬ 
ment of an unconstitutional law would result in irrepara¬ 
ble damages to the plaintiff, a bill in equity would lie, 
approving the general rule laid down in Re Sawyer, supra, 
that a court of equity has no general power to enjoin or 
stay criminal proceedings, but that where property rights 
will be destroyed, the court may interfere to prohibit the 
enforcement of an unconstitutional law. 

In the case of Reagan vs. Farmers’ Loan & Tr. Co., 
154 U. S., 362, cited in the Davis case, a bill was sustained 
under a Texas statute authorizing a railroad corporation 
or other party in interest to file suit against the railroad 
commission of the State to enjoin the invasion of prop¬ 
erty rights through enforcement'of unreasonable rates. 
Commenting upon this case, the Court in the Davis case 
remarked (189 U. S., p. 218) : 

“It would seem that, if there were jurisdiction 
in a court of equity to enjoin the invasion of'prop- 
erty rights through the instrumentality of an un¬ 
constitutional law, that jurisdiction would not be 
ousted by the fact that the state had chosen to 
assert its power to enforce such law by indictment 
or other criminal proceeding.” 



In the leading case of Dobbins vs. Los Angeles, supra, 
it had been urged that a court of equity will not enjoin 
prosecution of a criminal case; but the facts of the case— 
which was a bill filed to restrain the enforcement of cer¬ 
tain ordinances prohibiting the erection or maintenance 
of gasworks except within prescribed limits in Los An¬ 
geles—showed that the plaintiff had acquired property 
rights (as have the plaintiffs in the instant case), which 
by the enforcement of the ordinances questioned would 
be destroyed and rendered worthless; and the Court held 
that: 

“It is well settled that, where property rights 
will be destroyed, unlawful interference by crim¬ 
inal proceedings under a void law or ordinance 
may be reached and controlled by a decree of a 
court of equity.” 

Even when no actual damage has yet been caused, if the 
threatened danger is such as to cause reasonable fear of 
irreparable injury, the complainant is entitled to the pro¬ 
tection of equity. 

In the case of Blackman vs. Mauldin, 163 Ala., 337, 
the plaintiffs wished to invoke equity on the ground that 
part of their damages arose in the form of lost profits, 
thwarted because the defendant’s dam thrown across a 
flotable river stream stopped the bringing of logs to 
market; the profit thus prevented being estimable, but not 
capable of being established at law. The Court held that 
this was a clear ground for the protection of equity, al¬ 
though the amount could not be established at law nor 
had the logs been brought down the stream. 

In the case of Schmaltz vs. York Manufacturing Com¬ 
pany, 204 Penna. 1 , 59 L. R. A., 915, the plaintiff had 




8 


applied for an injunction to prevent removal of a re¬ 
frigerator plant from his brewery, alleging that such re¬ 
moval would cause irreparable injury. The court below 
denied the injunction, holding that Schmaltz could get 
another refrigerator plant and continue business, and the 
extent of his damage, if any, be ascertained at law. The 
Court said: “On this theory, all the machinery might 
be removed, and no irreparable injury be done to the plant 
or to the owner. The same logic would permit the de¬ 
struction of any building or manufactory by force, as 
restitution would prevent irreparable injury. Removing 
a constituent and necessary part of the plant prevents its 
operation, and results in a loss of the business, compen¬ 
sation for which would be determinable solely by conjec¬ 
ture. Equity will interfere when the injury threatened 
would occasion damages estimable only by conjecture, and 
not by any accurate standard, or would be ruinous to the 
property in the manner in which it has been enjoyed, and 
would permanently impair its future enjoyment (citing 
Jerome vs. Ross, 7 Johns Ch. 315, Echelkamp vs. 
Schrader, 45 Mo., 505, Frederick vs. Greshon, 30 Md., 
436, Ryan vs. Brown, 18 Mich., 196). 

In the case of the city of Frederick vs. Groshon, 30 
Md., 436, cited above, the city had undertaken to con¬ 
demn certain property of a coal dealer, to straighten a 
creek bed. The dealer applied for an injunction, which 
the city resisted, among other grounds alleging the dam¬ 
ages remediable at law. The Court held that where a 
business would be seriously impaired, if not destroyed, 
the legal remedy in damages is not adequate and equity 
may be invoked. 

In the case of Parker vs. Winniposeogee, etc., 2 Black 
545, 67 U. S., 337, the Court said: “A court of equity 




will interfere where the wrongful act of the adverse party 
will be irreparable, as where the loss of health, the loss 
of trade, the destruction of the means of subsistence or 
the ruin of the property must ensue/' 

See also Johnson vs. Swanke, 128 Wis., 68, Texas 
R. Co. vs. Marshall, 136 U. S., 393, Dennis vs. 
Mobile, 137 Ala., 649, Lawson vs. Menasha 
Woodenware Co., 59 Wis., 393. 

The sum of the decisions, it would seem, then, is that 
when property rights are invaded or seriously endangered, 
even the officers of the state may be enjoined to prevent 
enforcement of an unconstitutional law or ordinance, and 
that an unreasonable ordinance falls within the purview of 
this logic will later be shown. 

And the mere fact that the state, or municipality, in 
undertaking to enforce a void ordinance or statute resorts 
to criminal proceedings, does not oust the powers of 
equity. 

Before taking up this element, it may be proper to 
briefly discuss the cases upon which the defense relied 
in argument below, none of which are in point, bearing 
in mind the fact that the motion to dismiss for lack of 
equity is a substituted demurrer, and all facts well pleaded 
in the bill are taken as true. 

In the case of Shoemaker vs. Entwisle, 3 App. D. C., 
252, the plaintiff sought to enjoin the building inspector 
from prosecuting her in the police court on a charge of 
failing to comply with an order to tear down and rebuild 
a wall as a party wall. The question was, to what extent 
could the police court go into the issues; was it bound by 
the inspector’s order, or could it take testimony as to the 
condition of the wall and the reasonableness of the order? 
No showing of irreparable injury was made, or even sug- 
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gested. The sole question being whether the police court 
could go behind the inspector’s order, and having been 
resolved in the affirmative, no ground of equity remained, 
for there was no question of property damage, irrepara¬ 
ble loss, inestimable damage, or unreasonable regulation, 
but only, what was the proper forum in which to review 
the acts of an official, acting under an admittedly com¬ 
petent regulation. The fundamental point of the case at 
bar, the irreparable injury to property rights, the impossi¬ 
bility of obtaining adequate damages at law, the unrea¬ 
sonableness of the regulation under which the injurious 
acts are threatened—all are absent in the Shoemaker case. 

In the case of the Dewey Hotel vs. The U. S. Electric 
Lighting Company, 17 App. D. C., 356, the Electric 
Lighting Company undertook to enjoin the city, a hotel 
company and others. The hotel had obtained a permit or 
license from the city to run conduits through certain al¬ 
leys for electric current to nearby buildings. The plain¬ 
tiff claimed general damage as a taxpayer and interfer¬ 
ence with their contracts to supply the buildings with cur¬ 
rent. It is obvious that the plaintiff could have damages 
at law for the interference w r ith their contracts; and there 
was no showing whatever of any special damage which 
would move the powers of equity. The case is entirely 
out of point. 

In the case of Poyer vs. DesPlaines, 20 Ill. App., 30, 
upon which the defendants especially rely, the plaintiff 
had asked for injunction to restrain the municipality from 
continuing to prosecute him for alleged violations of a 
village ordinance prohibiting the maintenance of public 
picnic grounds within the village limits, pending an appeal 
from a conviction for one violation, six other cases being 
then pending. But the bill, after alleging that the ordi- 
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nance was invalid, did not rely upon that fact, but pro¬ 
ceeded to deny violation of the ordinance. It alleged ir¬ 
reparable injury, but failed to state facts and circum¬ 
stances to show it. Since the bill actually sought to have 
the court determine whether there was a violation of the 
ordinance instead of whether the ordinance was valid and 
within the powers of the municipality, and failed to show 
irreparable injury, the Court very properly held that no 
exception was shown to the general rule against interfer¬ 
ence by a court of equity with prosecutions under a mu¬ 
nicipal regulation, upon the mere ground of alleged ille¬ 
gality of the regulation. The purpose of the bill was ac¬ 
tually to substitute the judgment of the court of equity 
for the law court upon the fact of violation of an ordi¬ 
nance, vel non —which, of course, presented no element of 
equity. There is no resemblance between this case and 
the case at bar. 

Nor is the case of the Third Avenue R. R. Co. vs. New 
York, 54 N. Y., 159, more applicable. This case was con¬ 
sidered and rejected as not in point, in the Poyer case. 
In the Third Avenue case 77 separate suits involving 
identical facts and parties had been brought in an inferior 
court, which had not power to consolidate them for hear¬ 
ing. The defendant went into equity, asking that all but 
one of the cases be stayed, because hearing of one would 
determine them all. If the lower court could have consoli¬ 
dated the causes, doubtless it would have done so; and the 
equity court took jurisdiction on that sole ground. Such 
a case cannot be any authority where the fundamental 
ground alleged in equity, and admitted by the motion to 
dismiss as a demurrer, is that there would be irreparable 
loss to the plaintiffs, and that the ordinance complained 
of is invalid—which the motion to dismiss also admits. 
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II. 

The Ordinance Is Void for Unreasonableness and 

Discrimination. 

Although regulations passed by the legislature (the 
Commissioners are the legislature of the District in re- • 
spect to ordinances passed by themselves, within their 
powers, being executive officers empowered by Congress 
in respect to certain defined matters to pass such ordi¬ 
nances, Fay vs. Macfarland, 32 App. D. C., 295, Berry 
vs. District of Columbia, 32 App. D. C., 96, Baltimore & 
Ohio vs. Fitzgerald, 35 App. D. C., 116), are presumed 
to be within the legislative discretion, and the courts will 
not substitute their judgment for the legislature’s upon 
their views of the wisdom of a statute, municipal regula¬ 
tions have only such force as is fairly included within 
the grant of powers by their charter. 

McCrary vs. United States, 195 U. S., 27; Antoni 
vs. Greenhow, 107 U. S., 769; People vs. Chi¬ 
cago, 261 Ills., 16. 

Ordinances must be reasonable. A municipal ordinance 
of a regulatory nature, in contravention of the natural 
rights of individuals, enacted under general powers 
granted by the legislature, is not only required to be con¬ 
stitutional, but it must be reasonable as well; and the 
Court must be able to see that such ordinance will tend to 
promote the public health, morals, safety or welfare; that 
the means adopted are adapted to that end, and that the 
ordinance is impartial in operation and not unduly op¬ 
pressive upon individuals. 

19 Ruling Case Law, 806; and cases cited in note 
14. Laurel Hill Cemetery vs. San Francisco, 
216 U. S., 358; Dobbin vs. Los Angeles, 195 
U. S., 223. 
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The Act of Congress approved January 26th, 1887, 
empowered the Commissioners of the District of Colum¬ 
bia to make “usual and reasonable police regulations,” and 
in the fourth section to make “needful” regulations, and 
the joint resolution of February 26th, 1892, authorized 
them to make and enforce “reasonable and usual” police 
regulations for the protection of lives, limbs, health, com¬ 
fort and quiet of all persons and the protection of all 
property within the District of Columbia. 

There is no doubt that the Commissioners have, under 
these sections, ample power to make regulations applying 
alike to all persons engaged in transportation of passen¬ 
gers for hire over the streets of the District of Columbia; 
but in giving this power, Congress especially added the 
injunction that such regulations must be “usual and rea¬ 
sonable,” and must protect “all persons” and “all prop¬ 
erty.” 

19 Ruling Case Law, 805, 806, and note 14, citing 
about 150 leading cases from nearly every State 
in the Union, England and Canada, and includ¬ 
ing the case of District of Columbia vs. Sa- 
ville, 1 MacArthur, 581, from this jurisdiction. 

The word “unreasonable” is used in cases similar to 
this in a very special meaning, which is well stated in 19 
Ruling Case Law, 809: 

“If an ordinance is found to be partial and un¬ 
just in its operation as between different classes; 
if it is manifestly unjust; if it discloses bad faith; 
if it involves such oppressive or gratuitous inter¬ 
ference with the rights of the citizen as can find no 
justification in the minds of reasonable men, the 
court might well say that the legislature never in¬ 
tended to give authority to make such rules; they 
are unreasonable and ultra vires.” 
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The bill charges, and the motion admits, that the Com¬ 
missioners have adopted the ordinance complained of de¬ 
liberately, for the purpose of destroying the business of 
plaintiffs; that they charge upon the industry, without 
prosecuting those persons they know, or suspect, of guilt 
(as is their obvious duty) the fostering of bootlegging 
and transportation of lewd women for immoral purposes, 
and thus condemned unheard, they propose to pass an 
ordinance which by indirection, when enforced according 
to its plain terms, must drive eighty per cent., 787 of the 
public vehicles, out of the city. At the same time, they 
do not interfere with the “private” hackers, who are 
actually in direct competition with the plaintiffs, at least 
to the extent of 60 per cent of their business, and who 
are by this discriminating action given a complete monop¬ 
oly of the business of furnishing speedy transportation 
within the District of Columbia. Could a more complete 
case of discrimination be thought of? And it is admitted, 
and even asserted by the defendants in argument below. 

In other courts, such an ordinance has been construed. 
In re Battis, 40 Tex. Crim. App. 112. Ex parte 
Vance, 42 Tex. Crim. App., 619. 

See also the following: 

District of Columbia vs. Saville, 1 MacArthur, 
581; Hawes vs. Chicago, 158 Ills., 653, at 657; 
Carter vs. City of Chicago; 57 Ills., 283; Chicago 
vs. Water Co., 214 Ill., 218; Taylor vs. Pine Bluff, 
34 Ark., 603; Carollton vs. Bazette, 159 Ill., 284; 
Curry vs. District of Columbia, 14 D. C. App., 
425; Chicago vs. Gunning System, 214 Ill., 628; 
Ex parte Byrd, 84 Ala., 17; Kunkel vs. Millard, 
97 Md., 289; Walker vs. Devereaux, 4 Paige, 229, 
at 251; Alberger vs. Mayor of Baltimore, 64 Md., 
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1, at 6; Davis & Farnum vs. Los Angeles, 189 U. 

S., 207; Dobbins vs. Los Angeles, 195 U. S., 223; 

21 L. R. A., 8G, covering an excellent brief upon 

the subject. 

In the Lawyers’ edition, volume 49, p. 169, of the Su¬ 
preme Court Reports, is a very comprehensive brief upon 
the subject of the power of equity courts to enjoin crim¬ 
inal prosecutions under void municipal ordinances affect¬ 
ing property rights, attached to the report of the case of 
Dobbins vs. Los Angeles, supra. That case is on all fours 
with the case at bar, and our contentions have been there 
considered and sustained. Mrs. Dobbins, the plaintiff, 
had sued to enjoin the enforcement of a municipal or¬ 
dinance prohibiting the erection and maintenance of gas 
works except within certain prescribed limits. The Su¬ 
perior and Supreme Courts of California decided against 
her on the city’s demurrer. In an exhaustive opinion, in 
which all the authorities are collated, Justice Day reversed 
the judgment. It had been argued, and the California 
Court had considered, that as the legislation of California 
had conferred upon the municipality power to control the 
location and constuction of gas works, their exercise of 
that power could not be reviewed by the court of equity, 
because to do so would be a substitution of the judgment 
of the court for that of the council upon a matter ex¬ 
clusively within the powers of that body. But the learned 
Justice, admitting that every intendment must be made in 
favor of the lawfulness of the exercise of municipal pow¬ 
ers, and that it is not the province of the courts, except in 
clear cases, to interfere with the exercise of such powers 
reposed by law in such municipal bodies, laid down the 
principle that municipal by-laws and ordinances, and even 
legislative enactments undertaking to regulate useful busi- 




ness enterprises, are subject to investigation by the courts 
with a view to determining whether the law or ordinance 
is a lawful exercise of the police power, or whether, under 
the guise of enforcing police regulations, there has been 
an unwarranted and arbitrary interference with the con¬ 
stitutional rights to carry on a lawful business, to make 
contracts, or to use and enjoy property. And in the same 
case, answering the contention that the motives of the 
legislature cannot be inquired into, the Court said: 

“Where the facts as to the situation and condi¬ 
tions are such as to establish the exercise of the 
police power in such a manner as to oppress or dis¬ 
criminate against a class or an individual, the 
courts may consider and give weight to such pur¬ 
pose in considering the validity of the ordinance.” 

It is absurd to contend that equity is without jurisdic¬ 
tion because the Police Court of the District of Columbia 
has a statutory jurisdiction to try violators of municipal 
ordinances. The bill alleges, and the motion to dismiss 
admits that a million dollars is invested in the hacking in¬ 
dustry of the District of Columbia, and that if this void 
ordinance is enforced, the owners of this property will 
lose $750 a day on their investment, without regard to 
their loss of earnings during the prosecution of the suits 
in this law court. There is no remedy at law for this loss, 
for the reasons that— 

1. No recovery can be had against the Commissioners 
as such, or individually, for said damage, though the 
ordinances be held void in the Police Court. 

2. The extent of damage cannot be estimated; it is un¬ 
liquidated ; and no suit at law can be founded on damages 


so uncertain and remote. The only possible forum able 
to consider and assess substantial damages not legally 
provable, is a court of equity. 

While the owners of this business are defending them¬ 
selves against this void ordinance in the Police Court, 
they will be deprived of the opportunity to carry on their 
^business; if acquitted by the Police Court, that Court 
could not give a judgment against any one nor in any 
other manner rectify their loss. It necessarily follows, 
then, that such a defense, although successfully made, will 
not afford a complete and adequate remedy, and the plain¬ 
tiffs are entitled to come into equity. 

Conclusion. 

This appeal brings up as the principal question, 
whether the plaintiffs are entitled to be heard on the 
merits in a court of equity. The defendants have by mo¬ 
tion to dismiss admitted every fact stated in the bill, well 
pleaded, to be true. Those facts show that the ordinance 
complained of, if enforced according to its terms, will im¬ 
mediately drive not less than 787 of the “private” hackers 
out of business, destroy their investment, and throw a 
great number of people out of work, yet the reasons ad¬ 
vanced for the action show that a proper legal course is 
within the power of the defendants and should be taken. 
We have given some attention also to the subsidiary ques¬ 
tion of the validity of the ordinance, for the purpose of 
showing by adjudicated cases that there is nothing sacro¬ 
sanct about the passage of a municipal ordinance; that al¬ 
though the intendments are in their favor, the courts are 
always ready to protect individuals and classes against the 
arbitrary exercise of authority no matter how carefully 
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disguised as a police regulation it may be. We believe 
that the authorities cited show conclusively that the bill 
should be sustained and sent back for a hearing on the 
merits. 

Respect fully submitted, 

Needham C. Turnage, 
Charles T. Clayton, f 

Counsel for Appellants, 
Plaintiffs Below. 
















